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Incorporating Human Rights in Scotland 

Best Practice Framework from International Examples 

Incorporation case studies 

Case studies from four countries that have taken different approaches to incorporation of 

international human rights law help us identify principles for a best practice framework that can 

guide the incorporation process in Scotland. The countries examined include: Iceland, Norway, 

South Africa, and Switzerland. 

Each case study (available in separate documents) begins with an understanding of the 

following framework1 which identifies three aspects of incorporation: 

1) The legal effect of the incorporated rights 

2) Enforcement of the incorporated rights 

3) Cultural change (awareness/ownership of human rights) 

relationship between international law and national law in that legal system. From here, the 

Enforc 
ement 

Cultural 
change 

Legal 
effect 

By looking at these elements of incorporation in each case study, we develop an insight into 

whether legal incorporation of human rights has had the desired effect: to ensure the 

realisation of people’s human rights in daily life and practice. The best practice framework has 
been developed from this insight and includes, in addition to models of incorporation of human 

rights, non-legal implementation measures that can accompany legal incorporation to make it 

effective. Notably, many of the issues raised in this document overlap, signaling their mutually 

reinforcing nature. 

1Ursula Kilkelly, 'The UN convention on the rights of the child: incremental and transformative approaches to legal 
implementation' (2019) 23 The International Journal of Human Rights 323; Ursula Kilkelly, Laura Lundy, Bronagh 
Byrne, 'Incorporation of the united nations convention on the rights of the child in law: A comparative review' (2013) 
21 International Journal of Children's Rights 442. 
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Incorporation best practice framework 

Legal effect 

The incorporated human rights should rank above other national laws including acts of 

parliament. Courts should have the power to strike down national laws that are 

incompatible with human rights law. 

This is the case with the Norwegian Human Rights Law, which clearly ranks human rights law 

above other Norwegian Laws. In contrast, both the UK Human Rights Act and the Swiss Bill of 

Rights contain clauses that allow parliament to adopt legislation that violates human rights. 

Similarly, South Africa has indirectly incorporated multiple international human rights treaties 

into domestic law and placed them within the state’s constitution. The constitutional Bill of 

Rights ensures that incorporated human rights protections are given the highest status in 

domestic law. 

The legislation that incorporates human rights should be amendable so that additional 

treaties or rights can be added in the future. 

An example is the Norwegian Human Rights Law, which has been amended twice to 

incorporate the UNCRC and the CEDAW. 

The legislation incorporating economic, social and cultural (ESC) rights or supporting 
legislation or guidelines should make it clear that these rights are justiciable and 
enforceable. 

Ensuring justiciability and enforceability is line with the recommendations of the Committee 
on Economic, Social and Cultural Rights. 
In both Norway and Switzerland ESC rights (beyond the minimum core of certain rights) have 
been found to be too vague to be claimed by individuals in court and remain only policy 
objectives. The justiciability of ESC rights should be further supported by framework 
legislation clarifying justiciability and ensure training of the judiciary, government 
stakeholders and the legal profession. 

The nature of the legislation incorporating human rights treaty obligations should make 

clear that it incorporates a specific treaty (by name) into national law. 

Clear terms are important to avoid a situation similar to the confusion around article 92 of 

the amended Norwegian Constitution, which was thought by many to incorporate all human 

rights treaties ratified by Norway until the Supreme Court found that the article was too 

vague to have the effect of incorporation. 
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For example apart from indirect incorporation in the Bill of Rights, South African Acts of 

Parliament directly reference the international treaties they aim to give effect to in law. For 

example, the Prevention of Combating and Torture of Persons Act 2013 incorporates the 

definition of torture from the UNCAT, by directly referencing the Convention throughout the 

Act, and by clearly stating that the purpose of the Act is to give effect to the state’s 
obligations under the Convention. 

To accommodate the evolutionary nature of human rights interpretation, the legislation 

should also include references to the use of general comments, final views, and other 

guidance materials produced by the relevant treaty body in addition to the incorporation 

legislation. 

Enforcement 

The adoption of new legislation that incorporates international human rights law should be 
supported by a comprehensive National Human Rights Action Plan, or a similar policy and 
legislative programme, which sets out how the incorporated rights will be realised and 
enforced. 

Norway’s National Human Rights Action Plan (2000), which accompanied the Norwegian 
Human Rights Law, is a good example of this. Another example is the Children’s Scheme that 
accompanies the due regard duty contained in the Children and Young Persons (Wales) 
Measure 2011. 

Incorporation of human rights should be supported by measures that strengthen standing 

and access to legal aid for groups who might not otherwise have access to the courts. 

The courts play a vital role in enforcing human rights and interpreting these rights in line with 

international minimum standards. Though litigation is always a last resort, the ability of right 

holders to access a remedy for a human rights violation is a central part of incorporation. 

Providing for such a remedy in law is, however, ineffective, if people cannot afford to bring 

their claims of human rights violations before a court in the first place. 

In Iceland, governmental legal aid is widely available for children and their guardians to bring 
a case in child-related issues. The child protection committee makes grants of money for legal 
counsel for children or guardians where they are a part of a case. This is done through 
Iceland’s publicly funded legal aid system. 

Judges and legal professionals should receive training in enforcing human rights, in order to 

support right to obtain a remedy for human rights violations through the court system. 
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The lack of training of the judiciary and the legal professional is often cited by UN treaty 

bodies as a barrier to especially economic, social and cultural rights being enforced through 

the courts. 

Enforcement of human rights should be overseen by independent bodies, whose 

competencies are clearly established in law. This could, for example, be an independent 

National Human Rights Institute, such as the Scottish Human Rights Commission or the 

Equality and Human Rights Commission. 

The majority of the concluding observations from UN treaty bodies to Switzerland cite the 

lack of an independent, statutory national human rights institute as a reason for poor 

enforcement of certain human rights. 

Comprehensive Human Rights Impact Assessments (HRIAs) should be a requirement for all 

new law and policy. 

As revealed by recent studies in Scotland, effective HRIAs must take place both before and 
after the development of law and policy. They are fundamental to embedding a human rights 
culture across government institutions. 
Wales provides a good example in relation to its Children and Young Persons (Wales) Measure 

2011. 

Cultural change (awareness and ownership of human rights) 

To ensure that all departments within government and parliament have a good 

understanding of human rights, each department should have a designated person 

responsible for overseeing human rights training and compliance. 

For example, in Norway each government department has an appointed contact person who 
oversees the department’s work on and compliance with human rights.2 An alternative 
system is that of Iceland’s Children’s Ombudsman, who serves as a cross-departmental check 
for compliance with children’s rights. 

In addition, on-going educational seminars should be offered in order to keep government 
officials, parliamentarians, civil servants and other relevant government employees up to 
date on evolving policy and legal developments. 

Forums for cross-departmental work on human rights should be set up to ensure that 

human rights are being enforced uniformly in parliament and government. 

2 See: https://www.regjeringen.no/no/tema/utenrikssaker/menneskerettigheter/innsikt/kontaktpersoner_mr/id450095/. 
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Norway provides an example where cross-department forums are set up for the contact 
persons for human rights within each government department.3 

In conjunction with incorporation government/parliament should ensure that a human rights 

approach is taken to the state budget. Also known as 'human rights budgeting' 

Every human right can have a budget implication. A human rights approach to national 

budgeting will be a key determinant regarding which rights are realised across all rights-
4holders, including minorities, marginalised or vulnerable groups.

A human rights approach to budgeting is also critical to ensuring that other mechanisms 

established alongside incorporation are effective. 

The Icelandic government has discussed introducing child rights budgeting following 

incorporation of the CRC, but no such plan has so far been put into practice. 

The lack of sufficient data collection on the implementation and effects of incorporation 
has been shown to be a consistent problem globally. States should ensure that 
intersectional data is routinely gathered on the effects of incorporation and the status of 
practical implementation of the incorporated treaty. This should be followed by addressing 
issues raised through data collection. 

In order to provide effective human rights, duty bearers must document participatory 

processes and respond to deficits in engagement using mapping exercises. 

South Africa has partially incorporated the CEDAW in order to respond to the vast levels of 

violence against women and girls (VAWG) in the country. General Recommendation 28 of the 

CEDAW Committee requires states to constantly collect and analyse data on VAWG among 

other issues. 

The state’s failure to effectively do this has resulted in the watering down of the practical 
effects of well-designed legislation through policies that do not match the obligations on 

states set out in the Convention. The lack of necessary data gathered on gender-based 

violence nationally means that it is difficult to devise national action plans or targeted and 

cost-effective responses to prevent and combat VAWG. This also makes it difficult to monitor 

whether the levels of VAWG have been affected by legislative or policy changes, and to 

report back to the CEDAW Committee on the status of implementation of the Convention. 

As a bill incorporating international human rights law is introduced, government officials, 

MSPs, civil servants and other duty bearers should receive mandatory and comprehensive 

training on the specific human rights introduced by the legislation. 

3 See: https://www.regjeringen.no/no/tema/utenrikssaker/menneskerettigheter/innsikt/kontaktpersoner_mr/id450095/ 

4 OHCHR, Human Rights in Budget Monitoring, Analysis and Advocacy, Training Guide, Geneva (2010), p 4. 
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Wales provides an example of when this is missing, where not all ministers see themselves as 
responsible for or able to work with human rights. This results in gaps in protection and 
ownership by human rights duty-bearers. South Africa organises seminars for newly elected 
members of parliament to familiarize them with parliamentary procedure and the legal 
framework of their work, including human rights.5 

This is particularly important in the devolved framework of the UK and several easily 
accessible sources are available to support this objective.6 

Incorporation of international human rights law should be accompanied by the roll-out of 

human rights education for the public, including in schools, among professionals carrying 

out state duties such as the police and the social sector as well as among the wider public. 

This is viewed as essential to effective implementation and will contribute to a human rights 
culture, ensuring that human rights are followed in the first place (preventative effect), and 
enable people to recognise human rights violations, which will strengthen enforcement. 
Iceland: UNICEF schools and varying degrees of CRC education 

A participatory process including comprehensive public consultations on a new human 

rights framework can lead to greater legitimacy in countries where a skepticism towards 

international law exists. 

Public consultations have been shown to be most relevant where an autonomous bill of 

rights is being adopted (translation), as opposed to cases of full and direct incorporation. 

Additionally, public participation is important at the implementation stage that follows from 

incorporation. 

5 Inter-Parliamentary Union & UN Office of the High Commissioner, Human Rights: Handbook for Parliamentarians 
No 26 (2016), p 94, http://www.ohchr.org/Documents/Publications/HandbookParliamentarians.pdf 
6 See, for example, Kirsteen Shields, SPICe Briefing: Human Rights in Scotland, 13 January 2017; The Westminster 
Consortium, Human Rights and Parliaments: Handbook for Members and Staff (March 2011); various resources are 
available through the Scottish Human Rights Commission. 
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The project ‘Incorporating Human Rights in Scotland’ is funded by an 
ESRC Impact Acceleration Fund grant 

through the University of Edinburgh. 

8 


